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DECI SI ON
JAEGER, Menber: The Public Enploynent Rel ations Board
(PERB or Board) having duly considered the request for
reconsi deration® submitted by the M. D ablo Education
Associ ation, CTA/ NEA (MDEA or Association) and the individually
naned Charging Parties, hereby grants that request, in part,

consistent with the discussion bel ow ?

'PERB rules are codified at California Administrative
Code, title 8, section 31001 et seq. PERB rule 32410(a), which
governs reconsideration requests, provides:

Any party to a decision of the Board itself
may, because of extraordinary circunstances,
file a request to reconsider the decision

. The grounds for requesting
reconsideration are linited to clains that
the decision of the Board itself contains
prejudicial errors of fact, or newy
di scovered evidence or |aw which was not
previously available and could not have been
di scovered with the exercise of reasonable
di l i gence.

’I'n the underlying decision, the Board found that the
District violated subsections 3543.5(a), (b), and (c) of the
Educati onal Enpl oynent Rel ations Act (EERA or Act) by refusing
to negotiate the inpact of its decision to lay off certificated

enpl oyees.

The EERA is codified at CGovernment Code section 3540
et seq. Al statutory references are to the Governnent Code
unl ess ot herw se i ndi cat ed.

Section 3543.5 provides, in relevant part:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se



DI SCUSSI ON

1. Duty To Bargain |npact of Layoffs

The Association requests reconsideration of the Board's
determ nation, at p. 26 of the underlying Decision, that "an
enployer's duty to provide notice and an opportunity to
negotiate the effects of its decision to lay off arises when

the enpl oyer reaches a firmdecision to lay off."3 (Enphasis

added.)
The Association's argunment is sinply a restatenment of its
position before the Board, which was considered and rejected in

t he underlying Deci sion. In Rio Hondo Community Col | ege

District (5/16/83) PERB Decision No. 279a, the Board indicated
that a nere restatenent of a |egal argunent that was consi dered
and rejected by the Board is not an "extraordi nary

ci rcunstance” which justifies granting reconsideration of a
Board decision. We, therefore, deny the request for

reconsi deration of this portion of the underlying Decision.

to interfere with, restrain, or coerce
enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

3As the Board noted in the underlying Decision, the
determ nati on of when nanagenent has reached a "firmdecision" to lay
off is a question of fact. Based on the record in this case, the
Board found that the Association failed to prove that the D strict
reached a firmdecision to lay off prior to the pronulgation of the
school board's inplenenting resolutions.




See al so Anaheim City School District (5/14/84) PERB Deci sion
No. 364a; Pittsburg Unified School District (4/2/84) PERB

Deci si on No. 318a.
2. Same Date of Hre

The Associ ation requests reconsideration of the Board's
determ nation that Education Code section 449554 "creates an
i nflexible standard which supersedes the right of enployees to
negotiate the criteria for determning the order of |ayoff of
enpl oyees with the sane date of hire."” (Decision, p. 44.)
Again, the Association's argunent is a restatenment of its
previ ous position before the Board which was rejected by the

Board majority. Accordingly, the Association's request for

reconsi deration of this issue is denied. R o Hondo Conmunity

College District, supra; AnaheimC ty School District, supra,

Pittsburg Unified School District, supra.

3. Sua Sponte Board Review

In his proposed decision, the hearing officer found that
certain proposals submtted by the Association were within the

scope of representation and that the District's refusal to

*Educati on Code section 44955 provides in relevant part:

As between enpl oyees who first rendered paid
service to the district on the sane date,
the governing board shall determ ne the
order of termnation solely on the basis of

the needs of the district and the students
t her eof .



negoti ate those proposals constituted a violation of its duty
to negotiate in good faith. Qher proposals he found to be
outside the scope of representation and dism ssed those
portions of the charge accordingly. The parties did not file
exceptions to a nunber of these determnations. Citing Fresno

Unified School District (4/30/82) PERB Decision No. 208, the

Board determi ned that, despite the fact that no exceptions were
filed, it was necessary to review certain of the hearing

officer's findings sua sponte in order to avoid a serious

m stake of law. The Board found that it would be inappropriate
to summarily affirm the hearing officer's determnation that a

proposal was negoti abl e—where the Board itself disagreed with

the hearing officer's determ nation—since the Board m ght
"find itself in the position of ordering an enployer to

negoti ate over a subject of bargaining which it ha[d] no |ega
duty to negotiate.” (Decision, p. 37, fn 20.) Thus, the Board

undert ook sua sponte review of those scope findings where the

Board felt that the hearing officer had erred in his

determ nation that a proposal was within the scope of

representation. However, the Board summarily affirnmed those of

the hearing officer's scope determnations with which it agreed.
The Associ ation requests reconsideration of the Board's

determ nation that it was appropriate to analyze certain of the

bargai ni ng proposals sua_sponte in order to determ ne whether

they were within the scope of representation. The Association



rai ses a nunber of separate argunments in connection with this
basi c contention.

First, it restates its argunent that it was "unfair" for
the Board to consider the District's scope of representation
defense, since that defense was first raised in the District's
reply brief, to which the Association had no opportunity to
respond.

In the underlying Decision, the Board rejected this
argunent, stating that the Association had the ultimate burden
of proving (lI) that the enployer refused to negotiate in good
faith, and (2) that that refusal concerned a matter within the
scope of representation. (Decision at p. 37, fn 20.) Thus,
the Board concluded that "it was not only proper for the
hearing officer to consider this issue, but it was required as
a matter of law" (1d.) In our view, the Board's
determ nati on was proper and, we therefore deny the
Associ ation's request for reconsideration of this issue.

Next, the Association argues that the Board should have
required the District to seek clarification of anbi guous

proposals as required in Heal dsburg Union Hi gh School District

and Heal dsburg Union School District/San Mateo City Schoo

District (1/5/84) PERB Decision No. 375.5

°I'n Heal dsburg, supra, at p. 9, the Board determ ned that:

it is necessary to balance an enployer's
duty to negotiate in good faith and its



Since Heal dsburg issued after the underlying Decision, we

find it appropriate to grant reconsideration to apply the duty
to clarify standard. However, we have reviewed the
Associ ation's bargai ning proposals in the instant case, and do
not find them anbi guous. Thus, we find the Board's
determination in the underlying Decision, that certain of the
Associ ation's proposals were nonnegoti able, -was based on cl ear
| anguage and thus there is no need to order the District to
seek clarification of those proposals which we found
nonnegoti abl e.

Finally, the Association argues that the right of PERB to

review matters sua sponte "does not require review of matters

where the record is inconplete and the parties have not had an
opportunity to litigate the matter fully.” 1In such
ci rcunstances, the Board is unwarranted in reviewng the record

sua sponte. In the instant case, the Association asserts, a

right to be adequately infornmed of the
exclusive representative's specific
negotiating interests. The resolution we
find to be both practical and consi stent
with the give-and-take of the bargaining
process is to utilize that process itself to
resolve the anbiguities present in
bar gai ni ng proposals. This requires the
objecting party to nmake a good faith effort
to seek clarification of questionable
proposals by voicing its specific reasons
for believing that a proposal is outside the
scope of representation and then entering
into negotiations on those aspects of
proposal s which, followng clarification by
the other party, it finally views as
negoti abl e.




conpl ete record does not exist upon which PERB could base a sua
sponte review. In particular, because of the District's
"surprise" scope of representation defense, the Association was
precluded from presenting evidence that reassignnent of
librarians was a foreseeable result of the decision to lay off
or that the existing collective agreement did not cover the
extra work performed by librarians as a result of the |ayoff.
By not affording the Association the right to litigate this
guestion fully, it asserts that it was effectively denied due
process by the Board's determ nation.

For several reasons, we find it difficult to see how the
Associ ati on was denied due process in this case. First, as
not ed above, the Association had the burden of proving that the
District refused to negotiate about matters within the scope of
representation. Second, it had the option of excepting to the
hearing officer's treatnment of scope issues. Rather than
arguing that the proposals were negotiable, however, the
Associ ation excepted to the hearing officer's decision on the
ground that he had no "authority”" to consider the District's
scope of representation defense. Unfortunately, the
Associ ation did not choose to brief .the Board on any specific
scope of representation issue. It was not precluded from
raising these issues in its brief before the Board.

In sum we find that the Board' s handling of scope issues

sua sponte was fair and reconsideration is unwarranted.




4. Uncharged Viol ations

In the underlying Decision, the Board found that in order
to prove a violation of the duty to bargain the effects of a
| ayof f deci sion, the Association need only show that, at the
time the enployer allegedly refused to negotiate concerning
| ayoff effects, it was reasonably foreseeable that a |ayoff
woul d inpact the working conditions of enployees. The Board
also indicated that a discrete violation could be found where,
irrespective of whether the exclusive representative sought to

negotiate the inpact of layoffs, the enployer |ater
unilaterally changed the working conditions of those enpl oyees
who were not laid off.

However, the Board refused to find an independent violation
based on unilateral changes in the working conditions of

enpl oyees not subject to the layoff, reasoning as foll ows:

Whet her or not the hearing officer correctly
found, as he apparently did, that, as a
result of the District's decision to reduce
certificated services, it unilaterally
increased the workload of District
counselors and librarians and altered the
sti pends of coaches during the ensuing
school year, we cannot find an independent
violation of the Act since the Association
never filed an independent unfair practice
charge. The Association's unfair practice
charge in this case was filed on March 25,
1980, and alleges that the District refused
to negotiate in good faith concerning the
effects of its decision to lay off
certificated enpl oyees. Although evidence
concerning unilateral changes that occurred
in the fall of 1980 was introduced at the
hearing, the Association neither anended its



unfair practice charge nor filed a new
charge independently alleging a violation of
the District's duty to negotiate in good
faith. As such, this later conduct can only
be used as background evidence for -
adjudicating the earlier unfair practice
charge and may not formthe basis of a
finding that the District independently
violated the Act. Therefore, we conclude
that the hearing officer's award of back pay
based on that conduct exceeded his
jurisdiction within the confines of this
case. (Decision, p. 69-70.)

The Board further noted in a footnote that "[a]lthough the
Board has, on several occasions, found Unalleged violations, it
has never extended this principle to conduct occurring after
the filing of the unfair practice charge.” (Decision, p. 70,
fn 31.)

The Association argues that the unfair practice charge in
the case did properly allege that the District had unilaterally
altered the workload of counselors, Ilibrarians, and nurses and
changed certain coaching stipends. Thus, the charge alleged
that the District had refused to bargain the inpact and
i npl enentation of the layoffs and had taken unilateral action
to inplenment the l[ayoff which rendered negotiations futile. In
addition, the Association requested that the D strict cease and
desist fromtaking unilateral action and rescind all its past
uni l ateral actions. Also, the Association notes that attached
to the charge were the mnutes of the M. Diablo school board
nmeeting for February 5, 1980, in which the school board took

formal action to increase counsel or casel oad. Thus, the

10.



Associ ation clains that "these allegations, taken together, put
the District on notice that it was being charged for unilateral
actions related to the inpact and inplenentation of the |ayoff
deci sion."

The Associ ation further contends that, despite the fact
that it presented evidence concerning these unilateral changes,
at no stage in the proceedings did the District ever assert
that such conduct had not been properly charged.

Finally, the Association contends that even if it did not
formally allege these violations, the Board erred, as a matter
of law, in limting its review of Unalleged violations to
conduct which occurred prior to the filing of the charge. In
support of this contention, the Association argues that the
federal courts and the National Labor Relations Board (NLRB)
have held that Unalleged post-conplaint conduct can be revi ewed
as long as the issues involved have been fully litigated.

Curtiss-Wight Corp. v. NLRB (3d Cir., 1965) 347 F.2d 61 [59

LRRM 2433, 2440-2442]. Since, inthis case, the Unalleged
violations were intimately related to the subject matter of the
conplaint, were fully litigated, and the parties had the
opportunity to cross-exam ne w tnesses, the Board should have

consi dered the issues. Santa Clara Unified School District

(9/26/79) PERB Decision No. 104; Belridge School District

(12/31/80) PERB Decision No. 157.

Essentially, the Association's argunent is twfold. First,

it is arguing that its unfair practice charge did, in fact,

11



properly allege that increases occurred in the workload of
enpl oyees not subject to layoff and, second, that, even if that
conduct was not specifically alleged, the Board should have
considered the issue as an Unall eged violation.

As to the first of the Association's contentions, we find

that it is a least partially correct. |In Anahei mUnion H gh

School District (3/26/82) PERB Decision No. 201, at p. 10, the

Board indicated that a unilateral action occurred at the tine
t he governing board passed a formal resolution, even though the
change was to have a del ayed inplenmentation date. See also Rio

Hondo Conmunity Col Il ege District (3/8/83) PERB Decision

No. 292. The record is clear that in its resolutions of
February 5 and 6, 1980, the M. Diablo school board voted to

i ncrease the student/counselor ratio to 1 counselor for every
425 students, thus elimnating 13.7 counselor positions. (See
Decision p. 8 fn 5 ) These resolutions, though calling for a
decrease in library and nursing staffs, do not specifically
indicate that an increase in workload would occur for the
remai ni ng enpl oyees. Inasnuch as the mnutes of the schoo
board neetings were attached to the unfair practice charge, our
finding with respect to the counselors, that an increase in
casel oad was never alleged, was an error. W shall consider

the substantive issue raised by this allegation, infra.

The underlying Decision, however, correctly states that no

i ndependent violation of the Act was alleged concerning the

12



increase in caseload of l|ibrarians and nurses and the change in
coaching stipends. Therefore, we nust deci de whether our
determ nation in the underlying Decision, that we would not
extend the "Unalleged violation" rule to conduct which occurred
-after the charge was filed, is correct as a matter of |aw.

In Santa Clara Unified School District, supra, the Board

adopted the standard followed by the NLRB and the federal
courts for review ng Unalleged violations. Thus, the Board

wi |l consider Unalleged violations where: (1) the Unall eged
violation is related to the subject matter of the conpl aint;
(2) the allegedly unlawful conduct is part of the sane course
of action; and (3) the Unalleged violation is fully litigated
(i.e. the parties have had an opportunity to exam ne and
cross-exam ne wtnesses and introduce evidence). This rule has

been followed by the Board in nunerous cases since Santa

Clara® and continues to be the rule followed by the NLRB and

the federal courts.’

°See Belridge, supra; Sacramento City Unified School
District (6/28/82) PERB Decision NO. 216; San Ranpbn Vall ey
Uni i ed "School District (8/9/82) PERB Decision No. 230; North
Sacranent o School District (12/20/82) PERB Decision No. 264;
VMbdesto Gty Schools, supra; Rio Hondo Community Coll ege
strict PERB Decision No. 292, supra; Ihe Regents of the
OUniversrity of California (UCLA) TI2ZrZ1/82) PERBTDECision

NO. Zb/H.

"See, e.g. Southwestern Bell Tel ephone Co. (1978) 237
NLRB No. 19 [99 LRRM 1012J; HolTy Manor Nursing Hone (1978) 235
NLRB No. 56; NLRB v. Oynpic Medical Corp. (9th Cir. 1979)
F. 2d [102 LRRM 2904]; Milti-Medi cal Conval escent Center
(1976) 225 NLRB No. 56 [93 LRRM 1170J; d asgow |ndustries
(1974) 210 NLRB No. 22 [86 LRRM 1219].

13



AIthougH the Board was correct in stating that we have
never extended the Unalleged violation rule so as to base a
vi ol ati on on conduct which arose after the filing of a charge,
the NLRB and the federal courts have entertai ned Unall eged

violations in such circunstances. |In Curtiss-Wight, supra,

cited by the Association in support of its reconsideration
request, the Third Crcuit Court rejected an enployer's
argunent that it was denied due process when an NLRB trial
exam ner based his finding of a violation on conduct which
occurred after the conplaint was filed. Noting that the issue
was fully litigated during the course of the hearing so that
the enpl oyer was on notice of the charges before it, the Court
rejected as "mechanistic" the enployer's contention that the
conpl aint needed to have been formally anmended to satisfy due

process considerations. As the Court stated:

Absent particularity of pleadings, the
conduct of a party [at the hearing] may
readily be tantanount to a submi ssion to

adj udi cation and, especially in an

adm ni strative proceedi ng, such adjudication
may be based on facts arising subsequent to,
as well as prior, to the filing of those

pl eadi ngs. Although it may be desirable to
formally conform the proof to the pleadings,
in the light of the above considerations we
do not feel it necessary to rule that such
failure should here affect the

adm ni strative disposition of the
substantive issues. W thus see no nerit to
the Enpl oyer position that facts arising
subsequent to the filing of the anended
conplaint may not here serve as a basis for
the determ nation of an unfair |abor
practice.

Curtiss-Wight, supra,
59 LRRM at 2441

14



A review of nunerous NLRB and federal court cases dealing
with Unall eged viol ations supports the Association's contention
that the only significant questions in assessing whether to
make | egal findings based on Unall eged conduct is whether the
conduct is related to the underlying charge and the issue was
"fully and fairly litigated" at the hearing. See, e.g. b&E? V.
A ynpi ¢ Medical Corp., supra, citing Frito Co. v. NLRB (9th
Cir. 1964) 330 F.2d 458 [59 LRRM 2933].

Thus, we find that the Board erred in stating that it wll
not extend its review of Unalleged violations to post-conplaint
conduct .

In this case, it is quite clear that the issue of librarian
caseload relates to the underlying charge and was fully and
fairly litigated in the course of the hearing.® The
Associ ation introduced several librarian witnesses to testify
concerning the effect of the District's layoff decision on
their workload. The District had the opportunity to
Cross-exam ne witnesses and, with respect to several w tnesses,
exercised that right. The District raised no due process

objection to the introduction of this evidence at the hearing

%Wth respect to the issue of a change in nurse workl oad,
t he Associ ation introduced only docunmentary evidence which, in
t he underlying Decision, we found to be insufficient to support
a finding of a change in workload. W stand by that
determnation. Simlarly, the Association introduced
insufficient evidence to establish that any |oss of coaching
stipends was due to a unilateral change in coaching assignnent

pol icy.

15



nor did it raise such an objection in its exceptions brief
bef ore the Board.

Thus, we grant reconsideration to determ ne: (1) whether
the workl oad of counselors and librarians is negotiable; and
(2) if so, whether the District unilaterally altered the
wor kl oad of these enployees in violation of the Act.

5. Unil ateral Change of Wbrkl oad

In Davis Joint Unified School District (8 2/84) PERB

Deci sion No. 393, the Board, applying the test set forth in
Anahei m Uni on Hi gh School District (10/28/81) PERB Deci sion

No. 177 for determning the negotiability of bargaining

subj ects not specifically enunerated in section 3543. 2,
deternined that "workload," that is, the quantum of work to be
conpl eted during the workday, is negotiable. 1In that case, the
Board found that the casel oad of counsel ors expressed the
amount of work that those enployees were expected to perform
during the workday, and as such, was negotiable. 1In this case,
the Board must assess not only an alleged unilateral change in
t he workl oad of counselors, but of librarians as well.

The Davis case involved the broad question of whether
wor kl oad as a subject of bargaining is negotiable during
regul ar contract negotiations. In this case, we are faced with
the question of whether the District nade an unl awf ul
uni l ateral change in the workl oad of counselors and
i brarians. In such a case, the charging party nust present

sufficient evidence to establish that: (1) by contract or past

16



practice, there existed a quantifiable neasure of enployee
wor kl oad, whether expressed as a "casel oad" or by sone other
means of determ ning the expected | evel of services to be
delivered during the workday; and (2) that the District
unilaterally increased the workload w thout affording the
exclusive representative notice and an opportunity to
negoti at e.

Applying this test to the facts in this case, did the
District unlawfully alter the workload of counselors and
[ibrarians in the fall of 19807

Li brari ans;

_ In 1979-80, the District enployed 19 librarians. After the
| ayoff, only 15 librarians were left to service the District's
el ementary school libraries.

The only wtness who testified concerning the workl oad,
duties and inpact of the layoff of the remaining librarians was
Virginia Jouris. She testified that, prior to the layoff, two
librarians were assigned to work at one elenentary school each,
and the remaining librarians were assigned to work at two
schools each. In the fall of 1980, seven librarians who had
formerly serviced two schools each were assigned to service
three schools each. Jouris' testinony is corroborated by the
District's assignnment sheets for the 1978-79 and 1979-80 school

years.

Jouris testified at length concerning the duties of

librarians. She testified that librarians are responsible for

17



provi di ng individual assistance to teachers in the devel opnent

of class projects, developing library skills prograns for

students, and training volunteers. In the course of their
duties, librarians regularly provide bibliographies for
teachers, students, and parents. |In addition to their resource
function, librarians have overall responsibility for

mai ntaining the libraries they are assigned to service.

Jouris testified that for the previous 10 years, she had
serviced two elenentary school libraries, each with
approxi mately 8,000 books and other nmaterials. As a result of
the reduction in the nunber of |ibrarians, she was assigned
responsibility for an additional school. This increased the
nunber of teachers to whom she was required to provide library
services from 36 or 37 in 1979-80 to 58 in 1980-81.

Jouris testified that these added responsibilities
significantly increased her overall hours of enploynent and
that, as a result of the increase in her assigned duties, she
could not conplete her assigned work within the normnal
7:15-2: 45 wor kday.

The record reflects, and the D strict does not deny, that
there has been a past practice of determining the workload of
i brarians based upon the nunber of schools which they are
assigned to service. Wiile the level and nature of the service
to be provided at each school site was, to sone extent, left to

the individual judgnent of the librarians concerned, there is

18



no question that at each school Ilibrarians were required to
mai ntain the collection and provide resource services to
students, teachers, and parents. Thus, as the nunber of
libraries which librarians were required to service increased,
the workload of librarians concomtantly increased: nore
libraries to service neant nore books to order and nore
teachers, students, and parents to work w th.

As a result of the District's actions, the librarians found
thenselves in the position of either working additional hours
beyond their required workday or reducing the |level of service
whi ch they had previously delivered to the public. The record
reflects that the District made no effort to alter the nature
of library services so as to prevent the workload of |ibrarians
fromincreasing as a result of their assignnent to additiona
schools. Thus, the librarians were the victins of a classic
"speedup" in their work assignnent.

In sum we conclude that the District's unilateral increase
of the workload of librarians in the fall of 1980 breached its
duty to negotiate in good faith, and thereby violated
subsection 3543.5(c), and concurrently, subsections 3543.5(a)
and (b). Accordingly, we shall order the District to restore
the status quo and to negotiate with the Associ ati on concerni ng

the change in |ibrarian workl oad.
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Counsel ors:

On February 5, 1980, the District's governing board

formally resolved to reduce counseling services and to increase
counsel or caseload for the remaining counselors to 425 students,,
| ndeed, at the February 5, 1980 neeting the District

further resolved that

[a]ny action of this Board at its neeting of
February 5, 1980, or any extension thereof,
whi ch inpacts upon any existing Board policy
shal |l be considered and recorded as a
properly executed nodification of that

policy. ( Enphasi s added.”)

As a result of this action, counselor caseload was, in

fact, increased in the fall of 1980. For exanple, at the
District's Clayton Valley School the authorized counsel or

casel oad in 1979-80 was 355 students; in 1980-81 that casel oad
was increased to 444 students. At College Park School, the
casel oad was increased from 294 to 426 students. At Concord
Hi gh School, the counselor casel oad was increased from 263 to
430 students. ﬁu M . Diablo H gh School, the casel oad was
increased from 270 to 440 students.

Arlette Butler is a guidance counselor at M. Diablo Hi gh
School, a position which she has occupied for approxi mately
10 years. Prior to the fall of 1980, M. D ablo H gh School
utilized a system of counseling known as the "global counseling

nodel ." Under this nodel, counselors are responsible for

20



providing total counseling services to the students they are
assigned to counsel. This would include individual counseling
if such counseling were required. |In addition, counselors were
responsi ble for cases where "major"” forns of discipline, such
as suspension or expulsion, was required. They were also
required to deal directly with parents and teachers.

On August 18, 1980, Cark Brown, the Director of Pupi
Personnel Services and Ral ph Belluonini, the Director of
Secondary Curriculum sent out a nmenorandum to District
enpl oyees entitled "Counsel or Duties for 1980-81." This
docunent states, in pertinent part:

The followng itenms will provide the basis
for determ ning how counseling services wll
be provided at the secondary schools during
the com ng school year:

- » » L] L] - - - - - - - - - - - L] - - - -

2. The existing job description for
counselors is satisfactory for defining the
role of high school counselors. There is no
need for revision.

3. High school counseling services are to
return to the pattern that was utilized
prior to the tine when vice principal

al | ocations were exchanged for additiona
counsel ors and gl obal counseling was
initiated. 1In the future, "d obal
Counseling” will not be practiced by
counsel ors. Major discipline problens,
especially those that could lead to
suspensi on, shall not be a counsel or
responsibility. This level of discipline
shall be the responsibility of the

adm ni stration.
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6. It is not expected that the return to
establ i shed basic fornula for assignnment of
hi gh school counselors will require any

i ncrease in work-hours for counselors beyond
current practice.

In addition, the Association introduced into evidence the
Concord Hi gh School "Daily Bulletin" for Septenber 30, 1980.
This docunment is published by the District to inform students
and faculty of inportant events at Concord Hi gh School. The
docunment states:

Any of Mrs. Butler's Seniors who are
planning to attend a 4 year college should
attend a neeting in Bl during 3rd period on
Wed., Oct. 1. [Individual counseling

appoi ntments for college planning will not
be nade this year due to the increased
counsel ing | oad.

Butler testifiedthat, in addition to this nmenorandum there
was a neeting at M. Diablo H gh School with M. Erwin, the
Head Vi ce-Principal, who explained that counsel ors would no
| onger be able to do individual counseling but would have to
shift to group counseling. She also testified that counselors
were no longer required to perform canpus supervision duties
during the 15-mnute "brunch" break each day.

Butler testified that she had spent nost of the 1980-81
school year thus far maki ng program changes for students, but
this was fairly typical of the first few weeks of each schoo
year. Nevertheless, in the past she had nmade approxi mately 100
program changes for the whole semester and thus far, during the
1980-81 school year, she had already nmade nearly 200 program

changes.
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Butler testified that her normal workday is from 7:30 a.m
until 2:35 p.m She stated that in the past she had worked
approximately 5 hours a week beyond the end of the work day and
that, as a result of the increase in her casel oad, she was
wor ki ng approximately 7.5 hours per week beyond the norna
wor kday.

On cross-exam nation, Butler admtted that she had not
conplained to any supervisor about her increase in work hours.
She also admtted that she had never been officially required
to spend any hours beyond the official 7:30 to 2:35 workday.
Neverthel ess, she alsotestifiedthat she could not conplete her

requi red work during the normal school day.

John Hartman, anot her counsel or enployed at M. Diablo and
Concord Hi gh Schools, also testified concerning the inpact of
the increase in counselor caseload. He testified that, in the
past, he had worked additional hours beyond the required 7:30
to 2:35 workday. Hetestifiedthat he worked approximately five
hours a week after school because he "found it easier to do
some of ny paperwork when students were not knocking on ny
door." Thus far, in the 1980-81 school year, he was working an
average of 10 hours per week beyond the required workday. He
testified that nost of this extra work tine is now spent
"answering parents' phone calls and talking with them on the
phone [and] working on program changes so | can get the kids in

the classes before they' ve mssed too nuch of the class to hurt
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them" He also testified that this increase in workload was
typical of the first few weeks of school and was generally
tenporary. Moreover, like Butler, Hartman testified that
counselors were infornmed that they were no longer to handle
maj or di scipline probl ens.

There is no question, that, at its February 5, 1980
meeting, the governing board unilaterally increased the
casel oad of those counselors not subject to the layoff. As

noted above, in Anahei mUnion Hi gh School District, supra, PERB

Deci sion No. 201, the Board found that a unilateral action is
effective on the date the governing board issues its fornal
resol ution, notw thstanding the fact the policy changes nmay
have a later inplenmentation date. Thus, the District's duty to
negotiate, and its breach of that duty, arose at the date it
took formal board action, on February 5, 1980, to increase
counsel or workload. It is also undisputed that there existed a
| ong-standing past practice in the District of determning

counsel or workl oad based on a casel oad system

Therefore, since the Board has found counsel or casel oad
negotiable and it is undisputed that the District unilaterally
increased the caseload of counselors, we find its conduct to be
a breach of its duty to negotiate in good faith in violation of
subsections 3543.5(a), (b), and (c) of the Act.

However, we find that the District's later nodification of

the counseling systemacted to elimnate the inpact of the
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uni |l ateral change on the workl oad of counselors and, therefore,
aneliorated the danage done by its earlier unlawful conduct.
Accordingly, we shall order the District to cease and desi st
from maki ng unil ateral changes in workload and to post the
customary notice to enpl oyees.

6. The Renedy

In fashioning a remedy for the District's violations, the
Board found that, in order to assure neani ngful negotiations,
it was appropriate to order the District to pay |ost wages to
the laid-off enployees for the period that negotiations
occurred. This limted backpay renedy was patterned after that
inuse in the federal courts. See, e.g. NLRBv. Transnarine

Navi gation Corp. (9th Cir., 1967) 380 F.2d 933 [65 LRRM 2861] .

The Board rejected the Association's claimthat the l|aid-off
enpl oyees should be reinstated and nmade whole for their | osses,
since the decision to lay off is nonnegotiable.

The Associ ation requests reconsideration of the renedy,
reasserting its contention that the |aid-off enployees should
be reinstated with full back pay. [In support of its request,
it contends that the federal cases involving limted backpay
awar ds concerned plant closures, which are distinguishable from
layoffs. Unlike |layoffs, after a plant is closed, there are
"no jobs remain[ing] to which any enpl oyees could be

reinstated."
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This argunment is a nere reassertion of the Association's
claimthat the laid-off enployees are entitled to receive a
full make-whole remedy. In the underlying Decision, the Board
rejected this contention because the District was legally
entitled to nake the decision to lay off unilaterally, and was
only required to negotiate the effects of that decision. As
such, it was inappropriate to order the laid-off enployees
reinstated, since they would have been termnated even if the
enpl oyer had acted lawfully. Thus, the Board's Order is fully
consistent wth the rationale underlying the limted backpay
awards in the federal plant closure cases. Inasmuch as the
Board has broad statutory authority to fashion renedies (see
subsection 3541.5(c)), we find no basis to justify granting
reconsi deration of this portion of the renedy.

7. Request For Oral Argunent

Pursuant to rule 32315,9 the Association requests that
oral argunent be set to consider the issues raised in its

request for reconsideration.

°PERB rul e 32315 provi des:

A party desiring to argue orally before the
Board itself regarding the exceptions to the
proposed decision shall file, with the
statenment of exceptions or the response to
the statenment of exceptions, a witten
request stating the reasons for the

request. Upon such request or its own
notion the Board itself may direct ora
argunent .
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In the underlying Decision, the Board denied the
Associ ation's request for oral argunent, finding the record was
fully adequate to apprise the Board of the issues before it.

W find no need to grant that request now.

ORDER

The Order in M. D ablo Unified School District (12/30/83)

PERB Deci sion No. 373 is AMENDED to read as follows:
Upon the foregoing findings of fact, conclusions of [|aw,
and the entire record in this case, it is found that the
M. D ablo Unified School District violated
subsections 3543.5(a), (b), and (c) of the Educati onal
Enpl oynent Rel ations Act. Pursuant to Governnent Code
subsection 3541.5(c), it is hereby ORDERED that the District,
its governing board, and its representatives shall:
A CEASE AND DESI ST FROM
1. Failing and refusing to neet and negotiate in
good faith with the M. Diablo Teachers Associ ati on, CTA/ NEA,
concerning the inpact of the decision to lay off certificated
enpl oyees and unilaterally changing the workload of counselors
and |ibrarians not subject to the |layoff.
2. Denying the M. Diablo Teachers Associ ati on,
CTA/ NEA, the right to represent its nenbers by failing and
refusing to neet and negotiate in good faith over the effects

of the decision to lay off certificated enpl oyees and by
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unil aterally changing the workload of counselors and |ibrarians
not subject to the |ayoff.

3. Interfering with enployees in the exercise of
rights guaranteed to them by the Educational Enpl oynent
Rel ations Act by failing and refusing to neet and negotiate in
good faith over the effects of the decision to lay off
certificated enployees and by unilaterally changing the
wor kl oad of counselors and librarians not subject to the layoff..

B. TAKE THE FOLLOW NG ACTI ONS DESI GNED TO EFFECTUATE THE
PCOLI CI ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

1. Upon request, neet and negotiate with the
M . Diabl o Teachers Associ ation, CTA/NEA, within thirty-five
(35) days after this Decision is no |onger subject to
reconsi deration, regarding the inplenentation of |ayoff and the
follow ng specific negotiating proposals related to the effects
of layoffs which the Board has found to be wthin the scope of
representation: .paragraphs 1, 3, and 4 of the "Inpact of
Layof f" proposal; the "Counsel or Workl oad" proposal in its
entirety? paragraph 4 of the "Librarian Wrking Conditions"
pr oposal .

2. Pay to the enployees laid off a sum equal to
their wages at the tine they were laid off fromthe first day
the Association requests to bargain concerning the subjects of
bargai ning enunerated in part B(l) of this Oder unti
occurrence of the earliest of the follow ng conditions: (1)

the date the parties reach agreenent; (2) the date the
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statutory inpasse procedure is exhausted; (3) the failure of
the Association to request negotiations within thirty-five (35)
days of service of this Decision; or (4) the subsequent failure
of the Association to negotiate in good faith.

3. Restore the workload of librarians as it existed
prior to the fall of 1980 and neet and negotiate with the M.
Di abl o Teachers Associ ati on, CTA/ NEA, concerning the workl oad

of those librarians. However, the status quo ante with regard

to librarian workload need not be restored if the parties, on
their own initiative, have subsequently reached agreenent or

negotiated in good faith through conpletion of the statutory

i npasse procedure in negotiations concerning the workl oad of

librarians.

4. Wthin 35 days after this Decision is no |onger
subject to reconsideration, post at all school sites and all
other work |ocations where notices to enployees custonmarily are
pl aced, copies of the Notice attached as an Appendi x hereto.
Such posting shall be maintained for a period of thirty (30)
consecutive workdays. Reasonable steps shall be taken to
ensure that said Notices are not reduced in size, altered,
defaced or covered by any other material.

5. Notify the San Francisco Regional Director of the
Public Enpl oynent Rel ations Board, in witing, of the steps the
District has taken to conply herewith in accordance with her

i nstructions.
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6. The unfair practice charge filed by the
M . D abl o Federation of Teachers, Local 1902, CFT/AFT,

AFL-CI O, in Case No. SF-CE-455 is DI SM SSED
7. The parties' request for oral argunment pursuant
to PERB rule 32315 is DEN ED.
This Order shall becone effective imredi ately upon service
of a true copy thereof on the M. D ablo Unified Schoo

District.

Menber Burt joined in this Decision.

Chai rperson Hesse's concurrence begins on page 31.

Menber Morgenstern's concurrence and di ssent begins on page 32,
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Hesse, Chairperson, concurring: Although | concur with the
results in this case, | nust disassociate nyself fromthe
di scussi on concerning the casel oad of non-teaching personnel.

As | noted in the dissent in Davis Joint Unified School

District (8/2/84) PERB Decision No. 393, | do not find

casel oad per se to be a subject within scope of bargaining.
Only when and if caseload inpacts on an enunerated subject such
as hours does it becone negoti abl e.

Not wi t hstandi ng ny dissent in Davis, here | can concur wth
the majority because the record reflects that the change in
[ibrarian caseload resulted in an increase in hours. Thus, the
District was under a duty to negotiate the inpact of changing
t he nunber of schools serviced by the individual |ibrarians.
Conversely, the counselor caseload here is not negotiable
because the record shows that the District nade changes in the
type of service offered so that the increase in the nunber of
students per counselor did not affect the total nunber of hours
wor ked by the counsel ors.

Therefore, although I concur with the result reached by the
majority, | do so only because the record here supports a
finding of an inpact on an enunerated subject, and not because
| believe caseload, in and of itself, is within the scope of

bar gai ni ng.
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Mor genstern, Menber, concurring and dissenting: The
di sputes | had with the majority in the underlying decision
persist and, thus, | ampronpted to submt this separate
response to CTA's reconsideration request.

| of course find nerit in CTA's assertion that the
statutory | anguage of Education Code section 44955 directing
that the governing board determ ne the same-date-of-hire
criteria based "solely on the needs of the district and the
students” need not be read to renove this critical topic from
the collective bargaining process. By interpreting the Code
provision as a basis for denying EERA s guarantees, the
majority eschews the Board's standard, fully credited by the
California Suprene Court, that mandates supersession only where
the statutory |anguage of the Education Code is cast as an
i nflexible standard or an inmutable provision.'Il In order to
reach its decision, the majority nust read into the Education
Code provision a conclusion that, as a matter of law, bilateral
deci si on- maki ng cannot écconnndate the needs of the D strict
and the students. | find no basis in the words of section

44955 for that concl usion.

| amalso at odds with the manner in which the majority
further obfuscates the central casel oad issue by persisting in

its view that the unilateral change said to be the result of

!San Mateo City School District v. Public Enpl oynment
Rel ati ons Board (1983) 33 Cal.3d 850 [ Cal . Rptr. ].
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the layoff is sonething separate fromthe negotiable |ayoff
effect. As | plainly articulated in nmy dissent in the
under | yi ng deci sion:

.o t he negoti abl e conponent of the |ayoff

decision is, by definition, that which

affects the wages, hours, and enunerated

ternms and conditions of enploynment. What

the majority mght envision as a separate

uni l ateral change is none other than the

denonstrabl e effect of managenent's deci sion

to lay off sonme of its workers. (P. 78.)

The majority's |lengthy di scussion of Unalleged violations

in this reconsideration decision is an ill-concealed effort to
sonmehow reconcile this case with the concl usions enunciated in

the recent decision in Davis, supra. Unfortunately, however,

it fails to do so. Indeed, its detailed recitation of the
[ibrarians' and counselors' hours would seemto be irrel evant
since, inDavis, the majority finds the subject of caseload to
be negotiable per se without any requirenent that a

rel ati onship to hours need be denonstrated. The |engthy

di scussion here appears to be included for the purpose of
proving the very adverse inpact which the majority finds
unnecessary in Davis.

Thus, in the instant case, | continue to maintain that the
negotiability of workload or casel oad, whether the issue takes
the formof an initial bargaining proposal or a unilateral
change instituted by the enployer, depends on a relationship
bet ween casel oad and wages, hours or other enunerated terms and

condi tions of enploynent.
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APPENDI X

NOTI CE TO ALL EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-452, in
which all parties had the right to participate, it has been
found that the M. Diablo UnifiedSchool D strict has violated
subsections 3543.5(a), (b), and (c) of the Educati onal
Enpl oynent Rel ations Act. As a result of this conduct, we have
been ordered to post this notice and we wll:

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in
good faith with the M. D ablo Teachers Associ ati on, CTA/ NEA,
concerning the inpact of the decision to lay off certificated
enpl oyees and by unilaterally changi ng the workl oad of
counselors and |ibrarians not subject to the |ayoff.

2. Denying the M. Diablo Teachers Associ ati on,
CTA/NEA, the right to represent its nenbers by failing and
refusing to neet and negotiate in good faith over the effects
of the decision to lay off certificated enployees and by
uni |l aterally changi ng the workload of counselors and librarians
not subject to the |ayoff.

3. Interfering with enpl oyees in the exercise of
rights guaranteed to them by the Educational Enpl oynent
Rel ations Act by failing and refusing to neet and negotiate in
good faith over the effects of the decision to lay off
certificated enployees and by unilaterally changing the
wor kl oad of counselors and |ibrarians not subject to the |ayoff..

B. TAKE THE FOLLOW NG ACTI ONS DESI GNED TO EFFECTUATE THE
PCLI CI ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

1. Upon request, neet and negotiate with the
M . D ablo Teachers Associ ati on, CTA/ NEA regarding the
i npl enentation of layoff and the follow ng specific negotiating
proposals related to the effects of layoffs which the Board has
found to be within the scope of representation: paragraphs 1,
3, and 4 of the "Inpact of Layoff" proposal; the "Counsel or
Wor kl oad" proposal in its entirety; paragraph 4 of the
“Li brarian Wor ki ng Condi ti ons" proposal.

2. Pay to the enployees laid off a sumequal to
their wages at the tine they were laid off fromthe first day



the Association requests to bargain concerning the subjects of
bargai ning enunerated in part B(l) of PERB s Order unti
occurrence of the earliest of the follow ng conditions: (1)
the date the parties reach agreenent; (2) the date the
statutory inpasse procedure is exhausted; - (3) the failure of

t he Association to request negotiations within thirty-five (35)
days of service of PERB s Decision; or (4) the subsequent
failure of the Association to negotiate in good faith.

3. Restore the workload of librarians as it existed
prior to the fall of 1980 and neet and negotiate with the M.
Di abl o Teachers Associ ation, CTA/ NEA, concerning the workl oad
of those librarians. However, the status quo ante with regard
to librarian workload need not be restored if fhe parties, on
their own initiative, have subsequently reached agreenent or
negotiated in good faith through conpletion of the statutory
i npasse procedure in negotiations concerning the workload of
['ibrarians.

Dat ed: MT. DI ABLO UNI FI ED SCHOOL DI STRI CT

By

Aut horized Representative

TH'S IS AN OFFI CI AL NOTI CE. | T MUST REMAIN PCSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE DEFACED, ALTERED, REDUCED IN SIZE OR COVERED BY ANY OTHER

MATERI AL.



